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Introduction 


An  obligation  of  trust 


The  whole  business  of  corporate  disclosure  is  com- 
plex and  sometimes  frustrating  to  anyone  who  tries 
to  reduce  it  to  its  essentials.  Any  effort  to  master  the 
subject  by  those  involved  is  well  worth  the  trouble 
when  one  considers  what  is  at  stake. 

Securities  laws  and  exchange  regulations  have 
not  been  put  in  place  as  house  rules  for  the  '  'club '  V 
they  are  definitely  not  there  for  the  comfort  of  issuers, 
promoters,  underwriters,  traders  and  advisers  in 
securities.  Looking  back  to  the  origins  of  securities 
law  and  regulations,  it  is  clear  they  were  born  out 
of  public  outrage  over  the  exploitation  of  ordinary 
citizens  by  promoters,  dealers  and  brokers  who 
enriched  themselves,  at  least  in  part,  by  defrauding 
widows  and  orphans. 

No  longer  do  we  have  to  protect  the  public  from 
that  kind  of  exploitation  but  the  problem  remains 
that  it  is  difficult  indeed  to  ensure  all  investors  are 
equal  in  the  market  place  in  having  access  to  infor- 
mation relevant  to  their  decisions  to  acquire  or  sell 
securities. 

A  recently-released  study  of  trading  on  the  Toronto 
Stock  Exchange  over  an  11 -year  period  by  Professors 
Harvey  Rorke  and  David  Fowler  of  York  University 
has  confirmed  similar  studies  in  Canada  and  the  U.  S. 
that  insiders  do  better  than  outsiders. 

Studies  such  as  these  strongly  emphasize  the 
importance  of  prompt  and  widespread  disclosure  in 
bringing  a  good  measure  of  fairness  to  all  who  enter 
the  securities  market  places. 

Close  to  half  the  material  carried  on  Canada  News- 
Wire  's  networks  comes  from  public  companies  listed 
on  one  or  more  of  the  stock  exchanges  in  Canada. 


And  a  good  deal  of  this  material  could  be  described 
as  compliance  or  disclosure  releases. 

Canada  News-Wire's  role  in  the  corporate  disclo- 
sure process  is  recognized  by  regulatory  authorities 
across  Canada  in  their  approval  of  CNW  as  an  ap- 
propriate mechanism  for  dissemination  of  corporate 
disclosure  material. 

In  the  circumstances,  Canada  News-Wire  has  an 
obligation  of  trust  to  concern  itself  with  the  broad 
question  of  disclosure  and  to  ensure  it  is  performing 
its  function  as  a  disseminator  efficiently  and 
economically. 

CNW  also,  I  believe,  has  an  obligation  to  assist 
our  corporate  clients,  regulatory  authorities  and  the 
media  in  efforts  to  improve  public  access  to  informa- 
tion in  the  securities  market  place. 

This  special  issue  of  our  publication  CNW  Papers 
is  one  such  effort.  The  original  idea  came  from  offi- 
cials of  the  Alberta  Securities  Commission  and  when 
we  took  it  to  officials  of  other  securities  commissions 
and  stock  exchanges  across  Canada  the  idea  was 
picked  up  promptly  and  enthusiastically.  Their  con- 
tributions are  presented  in  these  pages  which  will  be 
given  broad  distribution  in  the  corporate  and  securi- 
ties communities. 

We  would  welcom.e  any  comments  and  questions 
and  where  appropriate  will  circulate  them  among 
the  authors. 


Joseph  A.  P.  Clark 
President  and  CEO 
Canada  News- Wire  Limited 


Digitized  by  the  Internet  Archive 
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Timely  disclosure  at  the  TSE 


By  John  W.  Carson 
Counsel,  Market  Policy  Division 
The  Toronto  Stock  Exchange 


(Note:  The  following  reflects  work  on  a  revised  TSE 
policy  on  timely  disclosure  which  is  intended  to 
clarify  and  amplify  current  policy  as  set  out  in  the 
Exchange's  Company  Manual.) 


It  is  a  cornerstone  policy  of  the  Toronto  Stock 
Exchange  that  all  persons  investing  in  securities  listed 
on  the  Exchange  have  equal  access  to  information 
which  may  affect  their  investment  decisions.  Public 
confidence  in  the  integrity  of  the  Exchange  as  a 
securities  market  requires  timely  disclosure  of  mate- 
rial information  concerning  the  business  and  affairs 
of  the  companies  listed  on  the  Exchange,  thereby 
placing  all  participants  in  the  market  on  an  equal 
footing. 

The  requirements  of  the  Exchange  are  in  addi- 
tion to  any  applicable  statutory  requirements.  The 
Exchange  enforces  its  own  requirements.  All  compa- 
nies whose  securities  are  listed  on  the  Exchange  are 
legally  obligated  to  comply  with  the  provisions  on 
continuous  disclosure  set  out  in  the  Securities  Act  of 
Ontario  and  the  policies  of  the  Ontario  Securities 
Commission. 


What  is  material  information? 

Material  information  is  any  information  relating  to 
the  business  and  affairs  of  the  company  which  would 
reasonably  be  expected  to  result  in  a  change  in  the 
market  price  of  any  of  the  company's  listed  securi- 
ties or  which  would  likely  influence  a  reasonable 
investor's  investment  decisions. 

A  listed  company  is  required  to  disclose  material 
information  concerning  its  business  and  affairs  im- 
mediately upon  the  information  becoming  known  to 


management,  or  in  the  case  of  information  previously 
known,  immediately  upon  it  becoming  apparent  that 
the  information  is  material.  Immediate  release  of 
information  is  necessary  to  ensure  that  all  investors 
have  prompt  access  to  it  and  reduce  the  risk  of  per- 
sons with  access  to  the  information  from  acting  upon 
undisclosed  information.  Unusual  trading  marked 
by  significant  changes  in  the  price  of  any  of  a  com- 
pany's securities  or  in  trading  volumes  prior  to  the 
announcement  of  material  information  is  embarrass- 
ing to  company  management  and  damaging  to  the 
reputation  of  the  securities  market  since  the  investing 
public  may  assume  that  certain  persons  benefitted 
from  access  to  material  information  which  was  not 
generally  disclosed. 

Material  information  may  consist  of  material  facts, 
material  changes  or  any  other  information  relating 
to  the  business  and  affairs  of  a  listed  company  whether 
factual  in  nature  or  not.  Trading  on  the  Exchange  is 
sometimes  affected  by  the  existence  of  rumors  and 
speculation.  Where  this  is  the  case,  the  Exchange 
may  require  that  an  announcement  be  made  by  the 
company  as  to  whether  such  rumors  and  specula- 
tions are  true  or  not. 

The  market  price  of  a  company's  securities  may 
be  affected  by  factors  directly  relating  to  the  securi- 
ties themselves  as  well  as  by  information  concern- 
ing the  company's  business  and  affairs.  For  example, 
changes  in  a  company's  issued  capital,  stock  splits, 
redemptions  and  dividend  decisions  may  all  impact 
upon  the  market  price  of  a  security.  Companies  are 
not  required  to  interpret  the  impact  of  external 
political,  economic  and  social  developments  on  their 
affairs  unless  the  external  change  will  have  a  direct 
and  unique  effect  on  their  business  and  affairs  which 
is  material  in  that  it  would  reasonably  be  expected  to 
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result  in  a  change  in  the  market  price  of  any  of  the 
company's  listed  securities  or  would  likely  influ- 
ence a  reasonable  investor's  investment  decisions. 

Other  developments  which  are  likely  to  require 
prompt  disclosure  include,  but  are  not  limited  to, 
the  following: 

1.  Actual  or  proposed  changes  in  the  control  of 
the  company. 

2.  Proposed  corporate  reorganizations,  amalga- 
mations, etc. 

3.  Proposed  exchange  or  tender  offers. 

4.  Major  corporate  acquisitions  or  dispositions. 

5.  Proposed  changes  in  capital  structure. 

6.  Borrowing  of  a  significant  amount  of  funds. 

7.  Public  or  private  sale  of  additional  securities. 

8.  Development  of  significant  new  products  and 
any  developments  affecting  the  company's  re- 
sources, technology,  products  or  market. 

9.  Entering  into  or  loss  of  significant  contracts. 

10.  Indicated  significant  changes  in  earnings  pros- 
pects, upward  or  downward. 

1 1 .  Material  change  in  capital  investment  plans  or 
corporate  objectives. 

12.  Significant  changes  in  management. 

13.  Significant  litigation. 

14.  Major  labor  disputes  or  disputes  with  subcon- 
tractors or  suppliers. 

15.  Events  of  technical  default  or  actual  default 
under  financing  or  other  agreements. 


Market  surveillance  program 

The  Market  Surveillance  Division  of  the  Exchange 
maintains  a  continuous  stock  watch  program  which 
is  designed  to  highlight  unusual  market  activity,  such 
as  unusual  price  and  volume  changes  in  a  stock  rela- 
tive to  its  historical  pattern  of  trading.  Where  unusual 
trading  activity  takes  place  in  a  listed  security,  the 
Market  Surveillance  Division  attempts  to  determine 
the  specific  cause  of  such  activity.  If  the  specific 
cause  cannot  be  determined  immediately,  company 
management  will  be  contacted.  Should  this  contact 
result  in  Market  Surveillance  becoming  aware  of  a 
situation  which  requires  a  news  release,  the  company 
will  be  asked  to  make  an  immediate  announcement. 

Should  the  company  be  unaware  of  any  undis- 
closed developments,  Market  Surveillance  will  con- 


tinue to  monitor  trading  and,  if  concerns  continue, 
may  ask  the  company  to  issue  a  statement  that  it  is 
not  aware  of  any  undisclosed  developments  which 
would  account  for  the  unusual  trading  pattern.  If  an 
announcement  is  to  be  made,  a  trading  halt  may  be 
instituted  by  the  Exchange  pending  dissemination  of 
the  statement. 

The  Market  Surveillance  Division  is  given  the 
responsibility  of  receiving  all  timely  disclosure  news 
releases  from  listed  companies  detailing  material 
information  concerning  their  affairs.  The  Exchange 
prefers  that,  where  practicable,  disclosure  of  mate- 
rial information  takes  place  after  the  close  of  trading. 
The  practicality  of  delaying  disclosure  until  the  close 
of  trading  is  determined  by  the  ability  of  the  listed 
company  to  maintain  total  confidentiality  in  respect 
of  the  contents  of  the  announcement. 

If  there  is  any  reason  to  believe  that  total  confidenti- 
ality may  not  be  maintained,  an  immediate  announce- 
ment is  required.  If  an  announcement  is  to  be  made 
during  trading  hours,  trading  in  the  stock  may  be 
halted  until  the  announcement  is  made  public  and 
disseminated.  The  Exchange  determines  the  amount 
of  time  necessary  for  dissemination  in  any  particular 
case,  which  determination  is  dependent  upon  the 
gravity  and  significance  of  the  announcement. 

A  halt  in  trading  does  not  reflect  upon  the  repu- 
tation of  management  of  a  company  nor  upon  the 
quality  of  its  securities.  Indeed,  trading  halts  for 
material  information  announcements  are  usually 
made  at  the  request  of  the  listed  company  involved. 
Company  officials  are  encouraged  to  seek  assistance 
and  direction  from  Market  Surveillance  as  to  whether 
trading  in  the  company's  shares  should  be  halted  for 
dissemination  of  an  announcement. 

It  is  not  the  practice  of  the  Market  Surveillance 
Division  to  halt  trading  for  all  new  releases  from 
listed  companies.  The  content  of  proposed  announce- 
ments to  be  made  during  trading  hours  must  be  dis- 
cussed in  advance  with  Market  Surveillance  in  order 
to  determine  whether  trading  halts  are  justified  based 
upon  the  impact  which  a  particular  announcement  is 
expected  to  have  on  the  market  for  the  company's 
securities.  If  a  halt  is  deemed  necessary,  trading 
is  normally  interrupted  for  a  period  of  less  than 
two  hours.  The  Exchange  co-ordinates  trading  halts 
with  other  exchanges  where  a  company's  securities 
are  listed  elsewhere.  When  an  announcement  is 
to  be  made  after  the  Exchange  has  closed.  Market 
Surveillance  must  be  advised  before  trading  opens 
on  the  following  trading  day. 

Unusual  market  activity  is  often  caused  by  the 
presence  of  rumors.  The  Exchange  recognizes  that 
it  is  impractical  to  expect  management  to  be  aware 
of,  and  comment  on,  all  rumors,  but  when  the  mar- 
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The  trading  floor  at  the  new  home  of  the  Toronto  Stock  Exchange 


'^Companies  are  encouraged  to  seek 
assistance  from  Market  Surveillance^^ 
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ket  activity  indicates  that  trading  is  being  unduly 
influenced  by  rumor  the  Exchange  will  request  that 
a  clarifying  statement  be  made  by  the  company. 
Prompt  clarification  or  denial  of  rumors  through  a 
news  release  is  the  most  effective  manner  of  rectify- 
ing such  a  situation.  A  trading  halt  may  be  instituted 
pending  a  "no  corporate  developments"  statement 
from  the  company.  If  a  rumor  is  correct  in  whole  or 
in  part  an  immediate  disclosure  of  the  relevant  mate- 
rial information  must  be  made  by  the  company  and  a 
trading  halt  will  be  instituted  pending  release  and 
dissemination  of  the  information. 

Announcements  of 
material  information 

The  Exchange's  policy  requires  immediate  release 
of  material  information  except  in  unusual  circum- 
stances. While  the  Exchange  prefers  that  news  re- 
leases be  issued  after  the  close  of  trading,  the  policy 
of  immediate  disclosure  will  frequently  require  that 
news  releases  be  issued  during  trading  hours  when 
an  important  corporate  development  has  occurred. 
If  this  is  the  case,  company  officials  must  notify  the 
Market  Surveillance  Division  prior  to  the  issuance 
of  a  news  release.  Market  Surveillance  staff  will 
then  be  in  a  position  to  determine  whether  trading  in 
any  of  the  company's  securities  should  be  temporar- 
ily halted.  Also,  if  the  Exchange  is  not  advised  of 
news  releases  in  advance,  any  subsequent  unusual 
trading  activity  will  generate  inquiries  and,  in  an 
extreme  case,  a  halt  in  trading. 

Communicate  clearly 
and  accurately 

Regardless  of  when  an  announcement  involving 
material  information  is  released,  the  Market  Surveil- 
lance Division  must  be  advised  of  its  content  and 
supplied  with  a  copy  forthwith  upon  its  release. 

After  notification  to  the  Exchange,  a  news  release 
should  be  transmitted  to  the  media  by  the  quickest 
possible  method  and  in  a  manner  which  provides  for 
wide  dissemination.  The  Exchange  recommends  that 
a  news  release  be  made  to  news  services  which  dis- 
seminate financial  news  nationally  to  the  financial 
press  and  to  daily  newspapers  which  provide  regular 
coverage  of  financial  news. 

Announcements  of  material  information  should 
be  factual  and  balanced,  neither  over-emphasizing 
favorable  news  nor  under-emphasizing  unfavorable 
news.  Unfavorable  news  must  be  disclosed  just  as 
promptly  and  completely  as  favorable  news.  News 


releases  may  not  be  able  to  contain  all  the  details 
which  would  be  included  in  a  prospectus  or  similar 
document,  but  they  should  contain  sufficient  detail 
to  enable  media  personnel  and  investors  to  appreciate 
the  true  substance  and  importance  of  the  informa- 
tion so  that  investors  may  make  informed  investment 
decisions.  The  guiding  principle  should  be  to  com- 
municate clearly  and  accurately  the  nature  of  the 
information,  without  including  unnecessary  details, 
exaggerated  reports  or  editorial  commentary  designed 
to  color  the  investment  community's  perception  of 
the  announcement  one  way  or  another.  The  company 
should  be  prepared  to  supply  further  information 
when  appropriate. 

While  the  policy  of  the  Exchange  is  that  all  mate- 
rial information  must  be  released  immediately,  judg- 
ment must  be  exercised  by  company  officials  as  to 
the  timing  and  propriety  of  any  news  releases  con- 
cerning corporate  developments  since  promotional 
disclosure  activity  is  considered  by  the  Exchange 
to  be  manipulative.  Not  only  do  unwarranted  news 
releases  send  signals  to  the  investment  community 
which  are  not  justified  by  an  objective  examination 
of  the  facts,  but  frequent  promotional  disclosure 
detracts  from  the  credibility  of  the  company  and 
affects  the  investment  community's  and  the  media's 
perception  and  acceptance  of  future  disclosures  by 
the  company. 

Premature  announcements  of  an  intention  to  pro- 
ceed with  a  transaction  or  activity  should  not  be 
made  unless  the  company  has  the  ability  to  carry  out 
the  intent  and  a  decision  has  been  made  to  proceed 
with  the  transaction  or  activity  by  the  board  of  direc- 
tors of  the  company,  or  by  senior  management  with 
the  expectation  of  concurrence  from  the  board  of 
directors.  Disclosure  of  corporate  developments  must 
be  handled  carefully  and  requires  the  exercise  of 
judgment  by  company  officials  as  to  the  timing  of  an 
announcement  of  material  information,  since  either 
premature  or  late  disclosure  will  result  in  damage  to 
the  reputation  of  the  securities  markets. 

When  can  material  information 
be  kept  confidential? 

In  restricted  circumstances  disclosure  of  material 
information  concerning  the  business  and  affairs  of 
a  listed  company  may  be  delayed  and  kept  confi- 
dential temporarily  where  immediate  release  of  the 
information: 

1 .  Would  be  unduly  detrimental  to  the  interests  of 
the  company  in  that  it  would  jeopardize  the  ability 
of  the  company  to  realize  specific  objectives  or 
to  consummate  specific  transactions; 


CNW  PAPERS  SPECIAL  EDITION 


5 


2.  Would  provide  information  of  significant  benefit 
to  its  competitors  which  would  not  otherwise  be 
available;  or 

3.  Would  be  premature  because  the  information  is 
not  yet  concrete  in  that  developments  on  the  mat- 
ter continue  to  change  on  a  day-to-day  basis  and 
hence  it  would  be  more  appropriate  to  delay  dis- 
closure for  a  short  period  until  the  situation  stabi- 
lizes and  concrete  information  can  be  announced. 

It  is  the  policy  of  the  Exchange  that  the  withhold- 
ing of  material  information  on  any  of  these  bases 
must  be  infrequent  and  can  only  be  justified  where 
the  potential  harm  to  the  company  or  to  investors 
caused  by  immediate  disclosure  may  reasonably  be 
considered  to  outweigh  the  undesirable  consequences 


ity  that  it  would  not  be  required  to  be  released 
anyway  under  the  Exchange's  timely  disclosure 
policy.  However,  a  decision  to  release  a  new 
product,  or  details  on  the  features  of  a  new 
product,  may  be  withheld  for  competitive  reasons. 
Such  information  should  not  be  withheld  if  it  is 
available  to  competitors  from  other  sources. 

3.  If  corporate  developments  give  rise  to  material 
information  which  is  rapidly  changing,  a  series 
of  news  releases  describing  the  constantly  chang- 
ing situation  would  only  confuse  investors  and 
their  advisers.  If  it  seems  that  the  situation  is 
going  to  stabilize  within  a  short  period,  public 
disclosure  may  be  delayed  until  a  definitive  an- 
nouncement can  be  made.  For  example,  it  is  un- 


"Immediate  announcement 
is  required^ ^ 


of  delaying  disclosure,  keeping  in  mind  at  all  times 
the  considerations  which  have  given  rise  to  the 
Exchange's  immediate  disclosure  policy.  While  rec- 
ognizing that  there  must  be  a  trade-off  between  the 
legitimate  interest  of  a  company  in  maintaining  se- 
crecy and  the  right  of  the  investing  public  to  disclo- 
sure of  corporate  information,  the  Exchange  dis- 
courages delaying  disclosure  for  a  lengthy  period  of 
time  since  it  is  unlikely  that  confidentiality  can  be 
maintained  beyond  the  short  term. 

The  Exchange  has  the  following  comments  on 
each  of  the  bases  which  may  justify  a  delay  in 
disclosure: 

1 .  Disclosure  of  material  information  may  be  con- 
trary to  the  best  interests  of  the  company  where 
its  release  would  prejudice  the  ability  of  the  com- 
pany to  pursue  its  objectives  or  to  complete  a 
transaction  or  series  of  transactions  which  are 
under  way.  For  example,  premature  disclosure 
of  the  fact  that  a  company  intends  to  purchase  a 
significant  asset  may  increase  the  cost  of  making 
the  acquisition. 

2.  If  disclosure  would  provide  confidential  corpo- 
rate information  which  would  be  of  significant 
benefit  to  competitors  if  obtained  by  them,  such 
information  may  be  kept  confidential  if  the  com- 
pany is  of  the  opinion  that  the  detriment  to  it 
resulting  from  disclosure  would  outweigh  the 
detriment  to  the  market  in  not  having  access  to 
the  information.  In  the  normal  course  such  infor- 
mation would  be  of  sufficient  detail  and  specific- 


necessary  and  undesirable  to  make  a  series  of 
announcements  concerning  the  status  of  negotia- 
tions with  another  party  concerning  a  particular 
transaction.  Disclosure  should  be  made  once 
"concrete  information"  is  available,  such  as  a 
final  decision  to  proceed  with  the  transaction  or, 
at  a  later  point  in  time,  finalization  of  the  terms 
of  the  transaction. 

If  disclosure  of  material  information  is  delayed, 
complete  confidentiality  must  be  maintained.  In 
the  event  that  such  confidential  information,  or 
rumors  respecting  the  same,  is  divulged  in  any 
manner,  the  company  is  required  to  make  an  immedi- 
ate announcement  on  the  matter.  During  the  period 
before  material  information  is  disclosed,  market 
activity  in  the  company's  securities  should  be  closely 
monitored.  Any  unusual  market  activity  probably 
means  that  news  of  the  matter  is  being  disclosed  and 
that  certain  persons  are  taking  advantage  of  it.  In 
such  case,  the  Exchange  should  be  advised  immedi- 
ately and  a  halt  in  trading  will  be  imposed  until  the 
company  has  made  disclosure  on  the  matter. 

At  any  time  when  material  information  is  being 
withheld  from  the  public,  the  company  is  under  a 
duty  to  take  precautions  to  keep  such  information 
completely  confidential.  Such  information  should 
not  be  disclosed  to  any  officers  or  employees  of  the 
company,  or  to  the  company's  advisers,  except  in 
the  necessary  course  of  business.  The  directors,  offi- 
cers and  employees  of  a  listed  company  should  be 
reminded  on  a  regular  basis  that  confidential  infor- 
mation obtained  in  the  course  of  their  duties  must 
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not  be  disclosed.  It  is  contrary  to  law  under  the 
Ontario  Securities  Act  for  any  "insider"  of  a  com- 
pany to  make  use  of  undisclosed  material  information. 

Insider  trading 

Every  listed  company  should  have  a  firm  rule 
prohibiting  those  who  have  access  to  confidential 
information  from  making  use  of  such  information 
in  trading  in  the  company's  securities  before  it  has 
been  fully  disclosed  to  the  public  and  a  reasonable 
period  of  time  for  dissemination  of  such  information 
has  passed. 

Insider  trading  is  strictly  regulated  by  Part  XX 
and  sections  75  and  131  of  the  Ontario  Securities 
Act,  and  the  Regulations  under  the  Act.  The  securi- 
ties laws  of  other  provinces  also  regulate  insider 
trading  in  their  respective  jurisdictions.  Insider  trad- 
ing in  the  securities  of  companies  incorporated  un- 
der the  Canada  Business  Corporations  Act  is  also 
regulated  by  Part  X  of  that  Act.  The  definition  of  an 
"insider"  will  vary  from  statute  to  statute,  but  in 
any  case  will  include  directors  and  senior  officers 
of  the  company  and  large  shareholders.  In  Ontario 
directors  and  senior  officers  of  any  company  that  is 
itself  an  insider  of  a  second  company  are  considered 
insiders  of  that  second  company.  It  is  recommended 
that  directors  and  officers  of  listed  companies  be 
fully  conversant  with  all  applicable  legislation  con- 
cerning insider  trading. 

The  Ontario  Securities  Act  requires  insiders  to 
file  an  initial  report  with  the  Ontario  Securities  Com- 
mission upon  becoming  insiders  and  to  report  all 
trades  made  in  the  securities  of  the  company  of  which 
they  are  insiders  within  10  days  of  the  end  of  each 
month  in  which  any  trade  is  made.  In  addition,  sec- 
tion 75  of  the  Ontario  Securities  Act  prohibits  any 
person  or  company  in  a  "special  relationship"  with 


a  listed  company  from  trading  on  the  basis  of  undis- 
closed material  information  on  the  affairs  of  that 
company.  Those  considered  to  be  in  a  "special 
relationship"  with  a  listed  company  include  any  in- 
siders of  the  company,  employees  of  the  company  or 
employees  of  a  second  company  which  is  an  insider 
of  the  company  and  any  person  or  company  which 
has  engaged  in,  is  engaging  in  or  proposes  to  engage 
in  any  business  or  professional  activities  with  or  on 
behalf  of  the  listed  company  and  who  has  acquired 
knowledge  of  material  information  in  such  capacity. 

In  any  situation  where  material  information  is 
being  kept  confidential  in  order  to  protect  the  best 
interests  of  the  company,  management  is  under  a 
duty  to  take  every  possible  precaution  to  ensure  that 
no  trading  whatsoever  takes  place  by  any  insiders  or 
persons  in  a  "special  relationship"  with  the  com- 
pany, such  as  lawyers,  engineers  and  accountants, 
in  which  use  is  made  of  such  information  before  it  is 
generally  disclosed  to  the  public.  Similarly,  undis- 
closed material  information  cannot  be  passed  on  or 
"tipped"  to  others  who  may  benefit  by  trading  on 
the  information. 


Conclusion 

Timely  disclosure  of  material  information  by  listed 
companies  is  fundamental  to  the  TSE's  policies 
designed  to  advance  investor  protection  and  promote 
public  confidence  in  investment  in  securities  listed 
on  the  Exchange.  The  Exchange  has  long  supported 
the  principle  of  equal  access  to  information  among 
investors.  Disclosure  of  information  to  investors 
in  the  secondary  markets  is  expected  to  become  an 
increasingly  significant  issue  in  securities  regulation, 
and  the  Exchange  recommends  that  all  public  cor- 
porations, listed  or  not,  make  themselves  aware  of 
their  obligations  in  this  area. 


Auditors  of  public  companies: 
Greater  accountability  a  must 


By  Pierre  Lortie 
Chairman 
Montreal  Exchange 


No  one  doubts  the  paramount  role  of  the  securities 
market  in  a  free-enterprise  economy.  On  the  one 
hand,  the  existence  of  such  markets  allows  corpora- 
tions to  obtain  the  capital  required  for  their  opera- 
tion and  expansion,  and  it  enables,  investors  —  both 
institutional  and  individual  —  to  invest  their  funds. 

On  the  other  hand,  public  markets  help  channel 
the  financial  resources  within  the  economy.  Investors 
favor  the  firms  that  have  the  best  prospects.  Given 
two  firms  in  the  same  sector,  they  will  prefer  the  one 
that  has  —  or  should  have  —  the  better  performance. 
This  resource  allocation  mechanism  is  crucial  for 
the  proper  operation  of  the  economy  because  it  facili- 
tates the  ongoing  adjustment  of  the  production  system. 
The  effectiveness  of  the  secondary  stock  market  is  a 
social  asset  that  must  be  protected  with  great  care. 

Stock  market  regulation: 
two  approaches 

The  evolution  of  stock  market  regulation  in  North 
America  is  based  on  two  different  philosophies. 

The  first  approach  (historically  the  oldest  in  North 
America)  consists  in  the  outright  imposition  of  nor- 
mative rules.  Starting  in  Kansas  in  191 1  and  Manitoba 
in  1912,  almost  all  States  and  all  Canadian  prov- 
inces have  adopted  acts  that  regulate  quite  exhaus- 
tively the  trading  of  securities.  As  was  the  rule  at 
that  time,  this  legislation  did  not  deal  with  the  opera- 
tion of  the  secondary  securities  market.  Indeed,  as 
regards  primary  issues,  the  main  feature  of  this  securi- 
ties regulation  by  the  States  and  provinces  was  that  it 
entrusted  to  a  government  agency  the  task  of  deter- 
mining the  pertinence  of  the  informadon  given  in  a 
prospectus,  and  that  it  required  the  agency  to  refuse 
to  allow  the  filing  of  the  prospectus  whenever— in  the 


opinion  of  that  agency  —  the  issuer  was  not  a  viable 
entity.  There  were  a  number  of  problems  with  this 
approach. 

The  second  approach  is  based  on  British  com- 
pany and  securities  law,  as  it  evolved  around  the 
turn  of  the  century,  and  particularly  on  the  enact- 
ment of  the  1900  Companies  Act.  The  approach  was 
adopted  in  the  U.S.  in  1933  when  Congress  passed  the 
Securities  Act.  Contrary  to  the  concept  underlying 
the  Blue  Sky  legislation  passed  by  the  various  States, 
U.S.  federal  law  placed  the  emphasis  upon  full  and 
fair  disclosure  of  information.  The  corollary  of  this 
approach  is  that  liability  for  negligence  resulting  in 
publication  of  a  false  statement  in  the  prospectus  is 
borne  by  the  author  of  the  issue  and  his  representa- 
tives, and  not  by  a  government  agency.  This  second 
regulatory  approach  was  gradually  adopted  in 
Canada,  and  its  scope  was  expanded  to  cover  the 
secondary  market  as  well. 

The  key  to  the  regulatory  system 

It  is  a  generally  accepted  fact  today  that  the  securi- 
ties regulations  protect  both  the  savers  and  the  share- 
holders by  ensuring  full,  truthful,  clear  disclosure 
of  all  important  facts.  As  regards  the  public  distribu- 
tion of  securities,  the  requirement  for  a  prospectus 
is  a  derivative  of  that  principle.  In  the  secondary 
market,  the  publication  of  important  facts,  the  man- 
datory disclosure  of  financial  statements  and  the  in- 
formation bulletin  required  in  case  of  a  public  offer 
to  buy  or  of  proxy  solicitation  are  all  examples  of 
the  disclosure  rule.  The  effectiveness  of  this  principle 
and  its  contribution  to  the  efficiency  of  the  market 
are  known  facts.  Indeed,  this  approach  yields  the 
best  results  at  the  lowest  cost. 
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It  is  worth  noting  that  the  exhaustive  studies  carried 
out  since  the  mid  '60s  on  the  quality  of  stock  markets 
in  Canada  and  the  U.S.  have  concluded  that  our 
markets  were  efficient.  They  showed  that  securities 
prices  generally  reflect  all  the  information  publicly 
available  on  the  firm.  In  fact,  more  stringent  tests 
were  applied  to  the  New  York  Stock  Exchange;  they 
revealed  the  very  high  efficiency  of  that  market.  On 
the  other  hand,  similar  studies  on  European  stock 
markets  have  shown  that  they  were  less  efficient 
than  North  American  stock  markets.  This  quality 
differential  of  the  markets  would  seem  to  be  largely 
attributable  to  the  fact  that  our  disclosure  require- 
ments are  stricter  and  more  sensitive  to  the  share- 
holder's right  to  obtain  full,  adequate  information 
regarding  the  state  of  the  company  of  which,  after 
all,  he  is  an  owner.  This  is  an  important  achievement, 
and  we  must  ensure  that  it  is  maintained.  We  must 
therefore  be  on  guard  to  ensure  that  the  quality  of 
the  information  disclosed  will  always  meet  high  qual- 
ity standards. 

The  accountability  of  auditors 

Empirical  data  show  that  the  securities  regulatory 
system  based  upon  disclosure  gives  excellent  results. 
Well  done!  However,  to  ensure  the  ongoing  survival 
of  such  a  system,  it  is  necessary  —  not  to  say  essen- 
tial— to  ensure  that  the  information  disclosed  is  both 
accurate  and  complete.  That  is  the  sine  qua  non  of 
success.  Indeed,  if  everyone  trusts  the  integrity  of 
the  system,  they  will  readily  accept  misleading  infor- 
mation disseminated  in  the  usual  manner.  Within 
this  context,  professionals  —  and  particularly  audi- 
tors —  have  a  special  responsibility  that  does  not 
always  seem  to  be  fully  understood. 

The  most  frightening  scenario  can  be  easily 
described:  an  accounting  firm  audits  the  financial 
results  of  a  firm  and  certifies  that  the  company  is  in 
good  financial  health.  A  few  months  later,  the  com- 
pany has  serious  financial  problems.  Such  an  occur- 
rence is  even  more  difficult  to  accept  when  the  com- 
pany goes  bankrupt  immediately  following  a  public 
financing!  There  are  other,  less  dramatic  but  equally 
worrisome  cases.  How  can  one  say  that  an  invest- 
ment is  "safe"  when  it  constitutes  30  per  cent  of  the 
share  capital  of  an  American  firm  operating  under 
the  protection  of  Chapter  1 1  of  the  Bankruptcy  Act? 


Trading  floor  of  the  Montreal  Exchange 


Conclusion 

In  the  U.S.,  two  Congressional  committees  were 
set  up  in  order  to  examine  the  strictness  of  audits 
and  the  existing  mechanisms  to  oversee  the  practice 
of  auditing.  I  am  not  suggesting  that  we  should  adopt 
such  an  approach  in  Canada.  However,  I  believe 
that  audits  carried  out  by  experts  independent  of  the 
company  are  a  crucial  factor  for  an  honest,  efficient 
financial  system.  Auditors'  reports  must  therefore 
meet  high  quality  standards.  Under  the  circumstances, 
it  would  perhaps  be  advisable  for  the  profession  to 
set  up  a  working  group  (the  membership  of  which 
would  comprise  a  few  representatives  of  financial 
circles  who  do  not  belong  to  the  profession),  in  or- 
der to  diagnose  the  situation  and  to  propose,  if 
applicable,  the  means  required  to  ensure  that  quality 
standards  are  maintained.  However,  regardless  of 
the  method  selected,  it  seems  virtually  certain  that 
the  accountability  of  the  auditor  to  the  investigating 
public  must  be  enhanced. 


Aspects  of  disclosure 
by  junior  companies 


By  Douglas  R.  Garrod 
Vice-President,  Listings 
Vancouver  Stock  Exchange 


A  "junior  company"  may  be  generally  described  as 
being  a  company  with  a  relatively  small  asset  base 
and  which  has  raised  part  of  its  capital  from  the 
investing  public  to  enable  it  to  develop  those  assets 
or  acquire  other  assets  in  order  to  generate  earnings. 

It  is  the  small  asset  base  of  such  companies  which 
not  only  distinguishes  a  junior  company  from  a  senior, 
more  established  enterprise,  but  which  makes  the 
application  of  the  timely  disclosure  policy  to  such 
companies  a  particularly  critical  part  of  the  capital 
market  system.  In  short,  investors  who  have  invested 
in  such  companies  have  probably  done  so  largely  on 
the  growth  potential  of  their  present  or  subsequently 
acquired  assets.  Since  the  Hkelihood  of  a  change 
in  those  assets  (and  consequently  future  potential 
earnings)  having  a  material  effect  on  the  value  of  its 
securities  is  much  greater  for  a  junior  company  than 
for  a  large  diversified  company,  the  management  of 
those  companies  will  be  required  to  issue  and  ade- 
quately disseminate  many  more  '  'timely  disclosure' ' 
releases  and  consequently,  will  be  faced  with  its 
application  on  a  recurring  bases. 

The  situations  in  which  a  timely  disclosure  release 
must  be  issued  include  such  things  as  actual  or  pro- 
posed changes  in  control,  actual  or  proposed  acquisi- 
tions or  dispositions  of  properties,  proposed  take- 
overs or  capital  restructuring  plans  and  important 
discoveries  on  properties  in  which  the  company  may 
have  an  interest.  However,  property  acquisitions 
represent  a  significant  proportion  of  such  releases 
and  accordingly,  we  will  focus  on  that  area  for 
comment. 


Consider  the  following  hypothetical  release: 

"The  company  has  recently  optioned  a  large 
and  exciting  gold  property  near  the  "xxx" 
gold  discovery  area.  In  describing  the 
property,  the  company's  independent  con- 
sultant has  said:  "The  favorable  location 
of,  and  some  of  the  results  of  prior  work 
done  on  the  property  give  the  Company  a 
worthwhile  mineral  exploration  opportu- 
nity. .  .  .".  The  company  proposes  to  ex- 
peditiously conduct  a  sizeable  exploration 
program  on  the  property  as  soon  as  the 
appropriate  financing  has  been  arranged." 

What  information  does  the  release  convey?  Having 
regard  for  the  fact  that  timely  disclosure  releases  are 
supposed  to  provide,  to  both  existing  shareholders 
and  future  investors,  factual  information  on  which  a 
reasoned  investment  decision  can  be  made,  it  proba- 
bly does  not  say  too  much.  More  importantly,  it  is 
fair  to  say  that  the  release  in  our  example  is  probably 
misleading  by  virtue  of  the  fact  that  "material  facts" 
are  omitted.  With  those  two  broad  caveats  in  mind, 
at  least  the  following  points  should  be  borne  in  mind 
when  a  timely  disclosure  release  is  being  prepared. 

State  specific  facts 

The  drafter  and  the  release  should  be  primarily  con- 
cerned with  the  conveying  of  specific  and  accurate 
facts  describing  the  "material  change"  in  question. 
When  did  the  company  in  our  hypothetical  example 
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acquire  the  property?  What  is  the  size  of  the  prop- 
erty being  acquired?  What  makes  the  property  a 
"gold"  property?  Where  precisely  is  the  property? 
When  does  the  company  propose  to  commence  its 
exploration  program?  None  of  those  matters  are  ade- 
quately covered.  It  is  important  to  remember  that  a 
reader  may  come  to  a  completely  different  conclu- 
sion than  that  which  was  intended  by  the  writer 
when  relative  or  subjective  terms  such  as  "large," 
"exciting,"  "favorable,"  etc.  are  used.  As  Emer- 
son said,  "...  the  difference  between  landscape  and 
landscape  is  small;  but  there  is  a  great  difference 
between  the  beholders." 

In  our  example,  the  date  of  the  option  agreement 
should  be  stated  and  the  size  of  the  property  should 
be  given  in  terms  of  the  actual  number  of  claims 
involved  and  the  acreage  covered  by  the  claims.  Its 
location  both  in  terms  of  distance  and  general  com- 
pass direction  from  the  discovery  area  should  be 
specified.  The  phrase  "gold  property"  should  be 
avoided  (unless  proven  reserves  have  been  estab- 
lished by  an  independent  and  qualified  consultant) 


relevant  passages  in  that  report  which  may  be  cru- 
cial to  the  overall  description  of  the  property  or  an 
accurate  understanding  of  its  geological  setting. 

In  this  regard,  it  must  be  remembered  that  the 
omission  to  state  material  facts  necessary  to  make  a 
statement  not  misleading  is  just  as  serious  as  stating 
a  false  material  fact. 

Make  a  'balanced'  presentation 
of  the  facts 

The  corporation  disclosure  policy  of  the  Vancouver 
Stock  Exchange  requires  that  a  release  be  ".  .  . 
balanced,  neither  over-emphasizing  favorable  news 
or  under-emphasizing  unfavorable  news."  Besides 
meaning  that  all  available  facts  must  be  reported,  it 
means  that  the  release  should  give  a  fair  presenta- 
tion of  those  facts. 

In  our  example,  while  it  is  clear  that  "some"  of 
the  prior  results  were  favorable,  the  context  sug- 
gests that  the  balance  of  those  results  were  not 
favorable.  Those  latter  results  have  not  been  stated 


"Releases  should  specify  all  the  facts 


and  a  much  more  specific  time  frame  for  the  com- 
mencement of  the  company's  exploration  program 
should  be  set  out. 

State  all  the  facts 

A  release  should  state  all  the  material  facts  related 
to  the  change  being  described.  In  our  example,  it  is 
apparent  that  prior  work  was  done  on  the  property. 
However,  the  general  nature  of  that  work,  and  the 
results  thereof,  are  not  stated.  The  cost  of  the  acqui- 
sition to  the  company  is  not  stated,  the  proposed 
type  of  funding  is  not  specified  and  the  general 
character  of  the  proposed  exploration  program  is 
not  detailed. 

These  matters  are  collectively  of  considerable 
importance  to  investors  and,  depending  on  what 
those  facts  are,  may  well  be  determinative  of  an  in- 
vestment decision.  They  should  be  specified  in  the 
release. 

The  quoting  of  the  company's  consultant  sug- 
gests that  an  independent  consultant  has  rendered 
some  sort  of  expert  opinion  concerning  the  property 
and  has  recommended  its  acquisition  to  the  company. 
When  quoting  from  such  reports  it  is  best  to  name 
the  author  and  give  the  date  of  the  report.  Also, 
extreme  care  must  be  taken  not  to  quote  from  a 
consultant's  report  out  of  context  or  to  omit  other 


and  have,  by  necessary  implementation,  been  "under- 
emphasized". 

So  long  as  any  information  is  "material",  the 
fact  that  it  may  be  considered  as  "bad  news"  is 
irrelevant  from  a  timely  disclosure  point  of  view. 

Similarly,  the  tone  of  the  disclosure  is  that  there 
is  a  positive  relationship  between  the  location  of  the 
property  being  acquired,  the  gold  discovery  area 
and  the  chance  of  a  discovery  being  made  on  the 
company's  property.  While  the  future  may  bear  out 
that  relationship,  unless  there  is  unequivocal  geolo- 
gical evidence  upon  which  to  base  such  an  implica- 
tion, the  drafter  of  a  release  should  use  extreme  care 
in  implying  same. 

This  area  of  timely  disclosure  is  probably  one  of 
the  more  difficult  areas  to  deal  with  since  we  all 
possess  a  quite  natural  tendency  to  avoid  disclosing 
unfavorable  matters  or,  perhaps,  to  divert  attention 
away  from  those  matters  by  drawing  attention  to 
favorable  matters.  Be  that  as  it  may,  the  requirement 
to  make  full  disclosure  should  be  adhered  to  so  as  to 
enable  the  investing  public  to  base  their  investment 
decisions  to  buy,  retain  or  sell  listed  securities  on  all 
the  available  information,  whether  good  or  bad. 

The  requirement  to  make  a  balanced  presentation 
should  not  be  limited  to  specific  releases  but  should 
be  applied  to  the  need  for  disclosure  generally. 

For  example,  if  the  company  in  our  example  has 
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decided  not  to  proceed  with  the  exploration  of  another 
of  its  properties,  or  has  decided  to  postpone  such  ex- 
ploration, that  fact  should  be  reported.  More  impor- 
tantly, if  the  latter  decision  was  made  prior  to  the 
acquisition  of  the  new  property,  public  disclosure  of 
that  decision  should  not  be  held,  so  to  speak,  pending 
the  reaching  of  an  agreement  on  the  new  property. 

The  reason  for  this  latter  conclusion  is  that  if  it 
is  "material"  to  announce  the  acquisition  of  a  new 
property,  then  (except  in  very  rare  cases)  it  is  fair  to 
say  that  the  abandoning  of  that  same  property  is  also 
"material"  because  of  its  impact  on  the  potential 
future  earnings  of  the  junior  company  involved. 


Deal  with  rumor 

James  C.  Baillie,  the  former  Chairman  of  the 
Ontario  Securities  Commission,  is  quoted  as  having 
said  that  " .  .  .  it  is  preferable  for  the  market  to  be 
supplied  with  all  available  information  rather  than 
to  let  trades  occur  on  the  basis  of  rumor.  Informed 
investment  decisions  are  better  than  decisions  based 
on  rumors."  This  philosophy  is  not  embodied  in  our 
securities  regulatory  framework  by  mere  happen- 
stance but  is  rather  reflective  of  the  notion  that  the 
published  market  price  of  a  listed  security  should  be 
the  representative  value  of  the  particular  security  as 
determined  by  fully  informed  investors. 

From  time  to  time  it  happens  that  unusual  market 
activity  is  caused  by  the  existence  of  rumors,  particu- 


larly those  relating  to  a  newly  acquired  property  of  a 
junior  company.  While  it  may  be,  in  some  circum- 
stances, impractical  to  expect  the  management  of  a 
junior  company  to  be  aware  of,  and  comment  on,  all 
rumors,  when  it  is  clear  that  a  given  rumor  is  having 
an  effect  on  the  public  trading  price  of  that  company's 
security,  a  clarifying  statement  should  be  issued. 
The  clarifying  statement  should  succinctly  specify 
the  precise  nature  of  the  rumor  and  unequivocably 
deny  its  accuracy. 


Summary 

The  timely  disclosure  policy  requires  that  timely, 
full,  true  and  plain  disclosure  be  made  of  all  mate- 
rial changes  in  the  affairs  of  a  junior  company  which 
has  its  securities  trading  in  a  secondary  public  market. 
If,  on  the  one  hand,  the  policy  is  adhered  to,  both  the 
efficiency  and  integrity  of  the  risk  capital  market  for 
junior  companies  will  be  preserved  and  enhanced. 
If,  on  the  other  hand,  the  policy  is  not  followed,  then 
those  who  have  the  most  to  gain  by  the  risk  capital 
system  working  efficiently,  the  junior  companies, 
will  be,  in  the  final  analysis,  the  ones  most  severely 
impacted. 

Accordingly,  the  management  of  junior  compa- 
nies, who  are  responsible  both  for  the  content  and 
insurance  of  timely  disclosure  releases,  should  ensure 
that  both  the  letter  and  the  spirit  of  the  requirements 
of  the  policy  are  satisfied. 


Principles  and  stages  of  disclosure 


By  Peter  J.  Dey 

Chairman,  The  Ontario  Securities  Commission 


There  are  three  basic  principles  underlying  the  regula- 
tion of  disclosure  in  our  securities  laws,  two  of  which 
are  set  out  in  that  ancient,  but  still  living,  policy 
Uniform  Act  Policy  2-12,  entitled  Timely  Disclosure. 
The  first  principle  is  stated  clearly  in  the  policy: 

"It  is  essential  that  all  investors  be  placed  on  an 
equal  footing  insofar  as  knowledge  of  the  material 
facts  regarding  the  company  which  has  securities  in 
the  hands  of  the  public." 

That  principle  is  relatively  straightforward,  and 
is  one  which  must  continually  guide  advisers  who 
are  making  judgments  as  to  whether  information 
possessed  by  a  corporation,  or  persons  in  a  special 
relationship  with  the  corporation  proposing  to  make 
a  trade  in  securities,  puts  the  corporation  or  the 
related  person  at  an  advantage  over  the  other  party 
to  the  trade. 

The  second  principle  is  that  our  securities  laws 
must  create  a  framework  which  allows  corporations 
to  pursue  transactions  which  may  result  in  a  mate- 
rial change,  without  requiring  public  disclosure  of 
this  pursuit  until  an  appropriate  point  in  time.  The 
legitimate  corporate  interest  in  confidentiality 
should  be  recognized  by  our  laws,  but  only  if  the 
corporation  and  its  related  persons  can  satisfy 
certain  conditions. 

The  third  principle  is  set  out  in  an  October 
1980  notice  of  the  Commission  entitled  Premature 
Announcements  of  Take-Over  Bids,  Mergers,  Amal- 
gamations or  Other  Corporate  Restructuring.  This 
notice  states  a  Commission  policy  to  the  effect  that  a 
reporting  issuer  announcing  an  intent  to  proceed 
with  a  transaction  which  could  result  in  a  material 
change  "implies  a  present  willingness  and  ability  to 
carry  out  that  intent."  Concerns  about  premature 


and  late  disclosure  emphasize  the  delicacy  of  the 
judgment  as  to  the  timing  of  an  announcement  of  a 
material  change.  Traditionally,  securities  regulators 
worried  about  announcements  being  made  too  late. 
However,  the  Commission's  notice  emphasizes  that 
the  damage  to  the  marketplace  can  be  equally  severe 
if  the  announcement  of  a  material  change  is  made 
prematurely,  that  is  to  say,  before  the  change  oc- 
curred but  in  terms  which  suggest  it  has  occurred. 

Having  stated  these  three  basic  principles,  con- 
sider the  evolution  of  a  typical  corporate  transaction 
which  results  in  the  material  change.  As  a  general 
matter,  there  are  at  least  five  stages,  relevant  for 
disclosure  purposes,  in  the  evolution  of  such  a  corpo- 
rate transaction.  (Needless  to  say,  the  number  of 
stages  will  vary  from  issuer  to  issuer  and  transac- 
tion to  transaction.) 

Research  stage 

The  first  stage  I  will  call  the  research  stage.  This  is 
a  period  of  time  during  which  alternatives  are  being 
researched,  considered  and  studied  by  the  appro- 
priate officers  of  the  corporation.  This  stage  in  the 
corporate  transaction  may  be  carried  out  over  an 
extended  period  of  time,  or  in  a  compressed  period 
of  time,  depending  upon  the  nature  of  the  material 
change  which  may  result  from  the  research.  For 
example,  a  corporation  may  want  to  make  an  acquisi- 
tion. Its  research  will  turn  up  one  or  more  possible 
targets,  will  involve  obtaining  information  about  the 
targets  and  their  shareholdings  and  will  consider 
means  for  making  the  acquisition.  A  more  com- 
pressed consideration  of  a  corporate  course  of 
action  would  be  required  if  the  corporation  had 
just  become  the  target  of  a  hostile  takeover  bid.  In 
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a  short  period  of  time  the  corporation  would  have 
to  consider  what  alternative  responses  are  open  to  it. 

Stage  one  research,  concerning  a  variety  of  trans- 
actions, is  generally  ongoing  at  any  point  in  time  in 
most  corporations.  These  transactions  may  involve 
such  matters  as  a  new  financing,  a  possible  acquisi- 
tion or  disposition  of  assets,  changes  in  technology, 
a  change  in  dividend  rate,  expanded  or  contracted 
product  base,  earnings,  forecasts,  and  so  on. 

Planning  stage 

The  next  stage  I  have  identified  as  the  planning  stage. 
In  the  planning  stage,  a  number  of  variables  identified 
in  stage  one  will  have  been  eliminated  —  probably 
as  a  result  of  the  officers  responsible  for  researching 
the  corporate  action  consulting  a  senior  officer  or 
the  board  of  directors  of  the  corporation.  The  senior 
officer  or  the  board  will,  in  the  course  of  this  con- 
sultation, have  given  some  direction  to  the  officers. 
For  example,  the  identity  of  the  target  company  may 
be  confirmed  and  the  possibility  of  a  negotiated 
acquisition  may  be  eliminated.  But  the  senior  officer 
or  the  board  may  want  more  information  on  whether 
the  acquisition  should  be  made  for  cash  or  paper;  if 
paper,  in  what  form  it  should  be  issued;  if  cash,  at 


confidential  basis  to  the  chairman,  director  or  deputy 
director,  enforcement  of  the  commission.  Disclosure 
on  this  basis  will  allow  the  Commission  to  monitor 
trading  in  the  securities  in  question  at  a  sensitive 
time  in  the  evolution  of  the  material  change.  This 
disclosure  will  also  provide  the  issuer  with  an  oppor- 
tunity to  determine  whether  senior  staff  at  the  Com- 
mission has  concerns  about  the  transaction  which 
might  attract  or  require  the  use  of  Commission 
discretion.  The  staff  may  at  this  time  provide  the 
issuer  with  a  preliminary  view  of  the  position  it 
might  take  on  an  application  to  the  Commission. 

Decision  stage 

The  third  stage  is  the  decision  stage.  Senior  manage- 
ment will  have  reduced  the  variables  to  the  point 
where  implementation  of  the  change  by  the  corpora- 
tion appears  likely  and  confirmation  of  the  proposed 
course  of  action  by  the  board  of  directors  is  probable. 
It  is  also  possible  that  senior  management,  having 
been  previously  authorized,  may  implement  the 
change  without  board  approval,  although  this  method 
of  proceeding  within  a  corporation  is  becoming  more 
rare.  If  senior  management  does  require  board 
approval,  then  good  corporate  practice  will  require 


''Corporate  sensitivity  to  disclosure  heightens 


what  cost  to  the  corporation;  whether  the  acquisi- 
tion should  be  made  by  a  circular  bid  or  a  stock 
exchange  bid,  and  so  on. 

If  the  company  is  considering  its  response  to  a 
take-over  bid,  the  senior  officer  or  board  may  have 
advised  the  officer  carrying  out  the  research  and 
planning  that  the  corporation  is  considering  resist- 
ing the  take-over  bid,  but  before  the  corporation 
makes  a  final  decision  to  this  effect,  the  officer  or 
board  would  like  further  information  as  to  the  iden- 
tity of  possible  white  knights  and  the  terms  upon 
which  a  white  knight  might  enter  the  contest,  and 
information  on  other  possible  defences. 

The  work  in  the  planning  stage  is  not  usually 
done  in  a  relaxed  manner,  put  progresses  with  greater 
intensity  than  the  work  at  stage  one.  Corporate  sen- 
sitivity to  disclosure  obligations  and  to  trading  in 
securities  should  heighten  through  stage  two.  At  the 
conclusion  of  stage  two,  the  corporate  officers  will 
have  a  pretty  good  sense  of  whether  the  corporate 
action  that  is  being  planned  will  or  will  not  be  carried 
through  and  result  in  a  material  change  in  the  affairs 
of  the  corporation. 

Late  in  the  planning  stage  the  issuer  should  con- 
sider disclosing  the  proposed  material  change  on  a 


senior  management  to  put  the  matter  before  the  board 
as  soon  as  possible.  By  definition,  information  con- 
cerning the  material  change  will  be  sensitive,  and 
the  corporation  will  reduce  the  possibilities  for 
misuse  of  the  information  the  sooner  it  is  put  to  the 
board  and  the  board's  decision  disclosed. 


Disclosure  stage 

The  fourth  stage  is  the  disclosure  stage.  In  the  words 
of  Uniform  Act  Policy  2-12,  "Disclosure  should  be 
made  of  a  proposal  or  proposed  change  when  a  deci- 
sion accepting  or  recommending  acceptance  of  such 
proposal  or  proposed  change  has  been  made;  in  other 
cases  of  material  change,  when  such  change  has 
occurred  or  when  such  change  has  been  agreed  upon 
by  the  relevant  parties,  notwithstanding  that  all  the 
details  may  not  have  been  documented." 

The  disclosure  obligations  are  clear.  The  report- 
ing issuer  is  obligated  forthwith  after  the  material 
change  occurs,  to  issue  and  file  a  press  release 
authorized  by  a  senior  officer  disclosing  the  nature 
and  substance  of  the  change.  Within  ten  days  of  the 
date  upon  which  the  change  occurs,  a  statutory  report 
of  the  change  must  be  filed  with  the  Commission. 
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The  statute  does  recognize  that,  notwithstanding 
that  a  material  change  has  occurred,  the  corporation 
may  want  to  delay  disclosure  in  two  circumstances. 
First,  the  corporation  may  decide  that  disclosure  at 
the  time  would  be  unduly  detrimental  to  the  interests 
of  the  corporation.  In  this  case,  management  must 
have  decided  that  disclosure  would  occasion  harm 
to  the  company  which  might  outweigh  any  possible 
damage  to  shareholders  by  withholding  information. 
For  example,  the  corporation  may  have  decided  to 
make  a  takeover  bid  for  a  particular  company,  but 
not  to  announce  the  takeover  bid  until  its  senior 
management  has  had  an  opportunity  to  discuss  the 
bid  with  management  of  the  target  company,  in  the 
hope  of  having  the  bid  proceed  on  a  friendly  basis. 

The  other  exception  to  simultaneous  disclosure 
arises  if  the  material  change  consists  of  a  decision  to 
implement  the  change  by  senior  management,  who 
believe  that  confirmation  of  the  decision  by  the  board 
is  probable.  For  obvious  reasons  senior  manage- 
ment will  not  want  to  disclose  the  change.  Other- 
wise the  board  of  directors,  whose  approval  is 
necessary,  will  read  about  the  proposal  in  the  news- 
paper. In  addition  they  will  realize  that  they  are 
being  taken  for  granted  because  the  change  is  only 
disclosed  at  that  time  because  it  is  presumed  by 
senior  management  that  board  approval  is  probable. 

This  latter  exception  to  simultaneous  disclosure 
is  only  available  if  the  senior  management  of  the 
issuer  has  no  reason  to  believe  that  persons  with 
knowledge  of  the  material  change  have  made  use 
of  the  knowledge  in  purchasing  or  selling  securities 
of  the  issuer. 


The  Commission's  experience  is  that  confidential 
disclosure  under  Section  74(3)  is  not  that  common, 
and  that  most  reporting  issuers  organize  their  affairs 
so  that  they  are  in  a  position  to  make  disclosure  at 
the  same  time  as  the  material  change  occurs. 

DIssemmafion  stage 

The  fifth  stage  is  the  dissemination  stage.  The 
Commission's  decision  in  the  National  Sea  Products 
case  back  in  1976  contains  a  useful  discussion  of 
the  principles  to  be  followed  by  reporting  issuers  to 
ensure  that  material  information  has  been  dissemin- 
ated. The  dissemination  period  will  vary  from  issuer 
to  issuer,  depending  upon  its  size  and  its  following 
in  the  marketplace. 

The  general  practice  of  the  TSE  is  that  if  dis- 
closure of  a  material  change  is  carried  on  the  wire 
services  and  covered  in  the  morning  newspaper,  trad- 
ing in  the  issuer's  securities  will  not  be  halted.  If  the 
material  change  is  carried  on  the  wire  service  before 
the  market  opening  or  during  the  trading  day,  trad- 
ing in  the  issuer's  securities  is  halted  for  approxi- 
mately two  hours.  Practice  will,  of  course,  vary  and 
the  exact  length  of  time  needed  to  assess  the  impact 
of  the  market. 


(From  remarks  to  lawyers  in  Calgary 
and  Toronto  June  7  and  9,  1983) 


Material  and  timely  disclosure: 
Problem  of  the  perfect  medium 


By  the  Alberta  Securities  Commission 


Someone  once  said:  "Information  is  power." 

As  regulators  of  the  securities  industry  we  have 
an  overriding  concern  with  respect  to  that  subject 
matter  —  information,  especially  as  it  is  related  to 
investors  of  securities.  Moreover,  we  are  particu- 
larly concerned  with  information  that  truly,  fully, 
and  plainly  represents  the  position  of  the  security 
at  any  point  in  time.  This  brings  us  to  the  issue  of 
material  and  timely  disclosure,  a  problem  that  dogs 
security  regulators  who  are  concerned  with  equal 
access  to  information. 

"It  is  essential  that  all  investors  be  placed  on  an 
equal  footing  insofar  as  knowledge  of  the  material 
facts  regarding  the  company  which  has  securities  in 
the  hands  of  the  public"  (Uniform  Policy  #2-12). 
Such  is  the  premise  which  we  as  securities  regula- 
tors base  the  theory  of  material  and  timely  disclos- 
ure on.  In  an  ideal  situation,  all  investors  would  act 
as  one  in  that  there  would  be  equality  of  dissemina- 
tion for  all  interested  parties  (i.e.  the  investing 
community). 

We  require  that  anything  material  (i.e.  a  change 
or  a  fact  that  would  reasonably  be  expected  to  have  a 
significant  effect  on  the  market  price  or  value  of  any 
of  the  securities  of  the  issuer)  be  disclosed.  Requir- 
ing that  anything  "material"  be  disclosed"  creates  a 
number  of  problems  for  the  public  issuer  of  securities. 

Problems  —  what 
and  when 

The  first  problem  the  public  issuer  faces  is  deciding 
what  type  of  event  is  material  enough  to  require 
disclosure.  (It  may  become  our  problem,  and  there- 
fore his,  if  he  decides  wrongly.)  In  most  cases,  the 


solution  of  what  is  and  is  not  material  is  a  fairly 
black  and  white  decision. 

As  former  Ontario  Securities  Commission  Chair- 
man, James  C.  Baillie  said  in  his  remarks  to  the 
National  Investor  Relations  Institute,  (February  22, 
1980),  "my  own  feeling  is  that  the  distinction  be- 
tween a  material  change  and  a  non-material  event  is 
somewhat  like  the  distinction  between  pornography 
and  fine  literature,  although  perhaps  not  as  much 
fun  to  make". 

The  second  major  problem  the  issuer  faces  is 
deciding  when  a  material  event  should  be  disclosed. 
This  problem  of  when  to  disclose  is  perhaps  best 
summed  up  by  looking  at  the  analogy  of  the  birth  of 
a  child.  A  child,  like  a  material  event  in  a  particular 
company,  is  "born"  into  existence.  But  when  does 
the  existence  become  material?  The  answer  lies  in  a 
continuum  anywhere  between  conception  and  birth, 
and  depends  on  a  whole  host  of  factors  peculiar  to 
the  situation  in  question. 

The  major  problem  — 
method  of  disclosure 

Although  the  problems  of  what  and  when  to  disclose 
pose  difficulties  for  a  reporting  issuer,  it  is  the  prob- 
lem of  how  to  disclose  a  material  event  that  we  have 
chosen  to  comment  on  in  the  majority  of  this  article. 
Not  only  is  the  how  to  disclose  problem  one  which 
plagues  issuers  (especially  since  the  advent  of  the 
electronic  age),  but  regulators  are  faced  with  the 
unenviable  job  of  having  to  recommend  the  mini- 
mum manner  and  form  in  which  an  event  of  a  mate- 
rial nature  is  to  be  disclosed.  Looking  back  on  our 
baby  analogy,  the  passing  out  of  cigars  may  simply 
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not  be  adequate.  The  problem  of  how  to  disclose  is 
attributable  to  a  number  of  factors  relating  directly 
to  the  fact  that  information,  by  its  very  nature,  is  the 
product  of  a  number  of  components. 

Firstly,  there  is  the  subject  matter  to  be  disclosed. 
If  the  subject  matter  is  complex,  then  disclosure  of 
considerable  length  may  be  required.  In  this  dis- 
closure, the  content  is  of  considerable  import.  The 
disclosure  must,  above  all  else,  get  the  job  of  in- 
forming the  investor  accomplished,  as  efficiently  as 
possible. 

Secondly,  the  place  where  the  material  fact  is 
released  as  news  is  also  an  important  factor  in  this 
how-to-disclose  problem.  We  as  regulators  must  be 
concerned  where  the  major  market  of  the  company's 
shares  is.  It  may  simply  not  be  adequate  if  the  mate- 
rial fact  is  released  in  a  place  where  the  company 
has  its  operations. 

In  Alberta,  when  a  material  change  occurs  in  the 
affairs  of  the  issuer,  the  Act  requires  that  he  publish, 
in  the  daily  newspaper  having  general  circulation 
in  the  City  of  Calgary  and  the  City  of  Edmonton,  a 
notice  that  the  material  change  has  occurred.  (See 
section  1 18  of  the  Securities  Act  of  Alberta.) 


In  the  same  speech  referred  to  earlier,  James  C. 
Baillie  referred  to  this  remedy  as  "drastic."  While 
regulators  may  differ  with  Mr.  Baillie' s  views  as  to 
how  drastic  this  provision  is,  the  remedy  is  perhaps 
illustrative  of  the  problem  of  "the  place  of  release 
of  news". 

In  this  respect,  it  is  not  hard  to  envision  a  com- 
pany with  a  major  rural  distribution  of  shares,  say  in 
Alberta,  disclosing  information  in  a  daily  news- 
paper of  the  cities  of  Edmonton  and  Calgary  finding 
a  great  proportion  of  their  shareholders  uninformed 
with  respect  to  the  particular  event. 

For  example,  ABC  Company,  a  company  whose 
shares  are  distributed  throughout  rural  Alberta,  has  a 
stock  option  plan  for  their  shareholders.  An  announce- 
ment is  printed  in  an  advertisement  in  Edmonton  and 
Calgary  newspapers  disclosing  a  major  oil  find.  Re- 
action to  the  find  is  such  that  the  price  of  the  shares 
to  which  the  ABC  shareholders  have  an  option  is 
driven  upward.  However,  it  is  only  the  shareholders 
in  the  two  metropolitan  centres  who  have  been  able 
to  exercise  their  options  pursuant  to  this  new  infor- 
mation. Clearly,  the  rural  shareholders  could  be 
disadvantaged. 
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In  this  respect,  there  are  flaws  in  the  Alberta 
approach.  Nonetheless,  the  Alberta  approach  is  not 
without  merit,  and  I  believe,  is  one  step  in  the  right 
direction.  (This  is  not  to  say  we  as  regulators  can 
relax  in  pursuit  of  a  more  perfect  system.) 

A  third  factor  contributing  to  the  how-to-disclose 
problem  is  the  extraordinary  volume  of  information 
at  the  disposal  of  holders  of  public  issues  of  securities. 
As  Mr.  Claude  Beauchamp  said  in  a  CNW  Paper 
in  April  of  last  year,  we  have  "daily,  local  and  spe- 
cialized newspapers,  magazines,  radio,  television, 
newsletters,  data  banks  and  publications  for  business, 
associations  and  special  interest  groups."  All  of  these 
mediums  have  a  different  method  of  reporting  news, 
including  Canada  News-Wire  which  distributes  exact 
texts  of  news  releases. 


''Some  investors  are 
better  informed 


All  of  these  vehicles  of  information  have  the  effect 
of  leaving  some  investors  better  informed  than  others. 
Those  investors  who  have  more  mediums  of  infor- 
mation at  their  disposal  are  consequently  better 
informed.  Those  investors  who  have  a  fewer  num- 
ber of  mediums  at  their  disposal,  or  information 
vehicles  that  may  be  inferior  for  the  purposes  of 
conveying  a  meaningful  understanding  of  a  material 
event,  will  likewise  be  lesser  informed,  in  a  less 
timely  way. 

A  solution  —  the  perfect 
news  medium 

Finally,  not  only  is  the  news  reported  differently, 
but  it  may  be  interpreted  by  the  recipient  of  the 
information  in  a  manner  which  could  vary  substan- 
tially from  one  security  holder  to  another. 

Although  we  as  regulators  can  do  little  (if  anything) 
about  the  perception  a  particular  investor  has  of  the 


information  he  receives,  clearly  nothing  would  help 
solve  the  problem  of  how  to  disclose,  more  than  the 
creation  of  the  perfect  news  medium.  (We  should  note 
that  at  the  risk  of  offending  participants  in  the  media 
industry,  the  idea  of  the  perfect  news  medium  should 
only  be  taken  in  the  context  of  securities  regulation.) 

You  may  ask,  what  would  this  perfect  news 
medium  look  like?  Our  first  answer  is  that  it  would 
look  incredibly  dull  and  boring.  It  would  be  based 
on  the  premise  of  equal  access  of  information  for 
everyone  in  the  appropriate  jurisdiction.  The  con- 
tent of  the  material  disclosed  would  be  written 
objectively,  so  that  there  would  be  uniformity  both 
from  the  view  of  the  sender  of  the  information,  as 
well  as  the  receiver. 

Lastly,  there  would  be  100  per  cent  distribution 
of  the  information,  implying  that  the  system  could 
be  inexpensive  to  operate  by  the  publisher,  and  used 
by  the  issuer  of  securities.  The  when-to-disclose 
(timing)  and  how-to-disclose  problems  would  be 
overcome  as  the  medium  would  be  the  sole  source  of 
information  for  the  capital  markets,  with  the  most 
timely  content  available  in  the  information  industry. 

The  only  problem  the  perfect  news  medium  would 
not  solve  is  that  of  materiality  or  what  to  disclose. 
However,  vis-a-vis  the  system  that  is  in  place  today, 
from  the  point  of  view  of  regulation,  the  system 
could  only  be  regarded  as  Utopian  in  nature. 

Is  this  system  of  the  perfect  news  medium  possible? 
Of  course  not.  As  society  is  a  collage  of  persons 
having  varying  thirsts  for  information  (especially 
investors  of  securities),  the  premise  that  investors 
"be  placed  on  an  equal  footing  insofar  as  knowl- 
edge of  the  material  facts  of  an  issuer,"  is  limited 
from  the  outset.  Our  job  as  securities  regulators  is  to 
ensure  as  best  as  possible,  that  the  information  dis- 
closed is  clear  and  precise  enough  to  attain  our  goal 
of  equality  of  information  in  the  hands  of  investors. 

It  is  perhaps  not  inconceivable  that  investors  may 
some  day  demand  a  more  equitable  medium  for  timely 
and  material  disclosure  that  more  fairly  services  all 
interests  in  the  marketplace.  Until  that  time,  our 
quest  continues. 
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